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Executive Summary 

Aims and objectives 
The research was commissioned to support the Scottish Environment Protection 
Agency’s (SEPA) objective of ensuring the effective involvement of interested parties in 
regulatory decision making. In particular, the research was undertaken to investigate the 
differences in public involvement across the different regulatory regimes and to what 
extent consistent approaches could be adopted whilst still meeting legislative 
requirements. Specific objectives were:  
 
Review of legislation 

• To provide a detailed overview of provision for public participation and/or 
consultation in each of the regulatory regimes under which SEPA operates, and of 
the aims that participation is intended to meet in each case 

• To highlight variations between regimes in terms of the consultation and 
participatory methods stipulated (statutory periods, what stage in the process 
consultation occurs, how publicised, how views are to be taken into account, etc) 

• To identify where participation and consultation are restricted in scope by the 
legislation, and where the legislation sets minimum standards which may be 
exceeded where appropriate. 

 
Identification of best practice 

• To identify examples of good practice used by SEPA in ensuring effective public 
involvement while meeting the requirements of the legislation, and by other 
agencies (e.g. Environment Agency) in similar regulatory contexts 

• To consider the suitability of these best practice examples across the range of 
regulatory regimes 

• To recommend where improvements to current practice can be made which are 
compatible with those regulatory regimes. 

 

Methodology 
The project involved three phases:  

1. A legal review of the regulatory obligations 
2. An analysis of good practice (from published reports) and current practice (from 

14 in-depth interviews with SEPA and staff from other regulatory agencies) 
3. A synthesis of the legal and current practice findings. 

 

Why involve the public? 
The right of the public to participate in environmental decision-making is enshrined as 
one of the three pillars of the Aarhus Convention (UNECE, 1998), which the UK has 
ratified. In summary, citizens must have access to information, be entitled to participate 
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in decision making and have access to justice in environmental matters. Aarhus reflects 
the move towards ‘participatory democracy’ whereby citizens take part in decision 
making themselves rather than solely through their elected political representatives.  
 
The benefits of public involvement can be summarised as leading to better choices; more 
acceptable solutions and therefore less conflict; and increasing the capacity and 
confidence of members of the public to take responsibility for the environment. A 
successful public involvement programme will not necessarily overcome all opposition, 
resolve all differences or replace planning or regulatory processes. However, the benefits 
of public involvement are most likely to be felt if a good assessment of the context, 
objectives, time and resources leads to the appropriate choice of approach.   
 
Public involvement can occur at a number of points on the ‘ladder of participation’ (see 
fig 1.1 on page 4- 5) ranging from information provision by an agency to the public 
through to delegated authority for the public to decide for themselves. The first challenge 
for a regulatory agency is to decide which rung is most appropriate in any particular 
situation.  The legitimacy and conduct of any process relies on the people who take part 
in it; whilst the outcome of any process will be dependent on the application of 
appropriate techniques in a professional manner. The ability to do so is dependent on 
adequate resources and a commitment to learning from previous experiences. Finally, 
future public involvement and consultation processes are reliant on building good will. 
This can be achieved by honouring participants’ contributions with a clearly 
communicated decision making process and final outcome. Thus, any public involvement 
process takes place as part of larger cycle, building on previous decisions that may have 
involved the public, and influencing processes that may take place in the future. 

Findings 
The synthesis of the findings from the legal review and the focus on good practice 
indicates that there are few statutory constraints to public involvement in decisions under 
the regulatory regimes.  These constraints relate to the degree to which the decision is 
constrained by other, intersecting, legislation (e.g. statutory designations). They also 
relate to the statutory time limits available for public involvement, although these limits 
can be extended if agreed with the applicant. Furthermore, these constraints do not 
prevent good practice being implemented at the lower rungs of the ladder (i.e. through the 
proactive provision of information).   
 
The regulatory regimes provide minimum standards of public involvement and these vary 
across regimes. The regulatory regimes for water, PPC and waste management have 
statutory obligations for public involvement through the inclusion of information on the 
public register and a specified written consultation process in certain circumstances.  The 
producer responsibility and radioactive substance regulatory regimes have no specific 
provision for direct public involvement, though there is some provision for making 
information available to the public1. However, SEPA is able to exceed these minimum 
standards for each regime if it so chooses. 
                                                 
1 Both regimes allow for input by statutory consultees, the producer responsibility regime provides for the 
maintenance of a public register of information and with regard to radioactive substances, SEPA must  

 ii



Public Participation and Consultation in SEPA Regulatory Regimes 
 

 
There is a key distinction between public involvement and the involvement of statutory 
consultees. All four sets of regulatory regimes (Water, PPC, Waste and Radioactive 
Substances) oblige SEPA to notify statutory consultees directly, but the public rely on an 
advertisement to notify them about statutory consultation processes.   Furthermore, all the 
regimes fail to specify the manner by which public involvement influences the decision 
making process beyond stating that the agency has an obligation to consider public 
representations.  
 
The Statutory Guidance to SEPA on Sustainable Development, combined with SEPA’s 
Corporate Plan, suggest that SEPA could be expected to exceed these minimum 
requirements where appropriate. These minimum requirements are indeed, in some cases, 
currently exceeded in practice. Past consultation processes for all four regimes have: 

• Notified community groups, politicians and environmental groups as well as the  
statutory consultees 

• Developed communication and media strategies 
• Provided printed information to affected households and businesses 
• Developed print and electronic resource packs including Frequently Asked 

Questions (FAQ) 
• Provided opportunities for face to face communication (surgeries, exhibitions, 

public meetings, attending community liaison meetings, focus groups) 
• Provided draft and final decision documents in print and on websites. 
 

Furthermore, the UKAEA has developed a transparent multi-criteria decision making 
process which it implements using a stakeholder panel (including members of the public).  
The fact that the regime with least obligation for public involvement (Radioactive 
Substances) is the one that has the most developed public involvement processes 
highlights how the statutory requirements do not necessarily constrain public 
involvement. 
 
These findings suggest that to some extent the degree to which the public is involved is at 
the discretion of the agency. In the above cases, the catalyst for exceeding the statutory 
minimum has been actual or anticipated controversy. However, it seems that many 
decisions have been ad hoc rather than based on transparent and uniform principles. 
Good practice in public involvement requires principle-led choices rather than either ad 
hoc choices or rigid adherence to pre-determined procedures. These principles might 
include broader criteria than merely avoiding conflict, such as recognising opportunities 
to make better decisions and improve public understanding of regulation through two-
way dialogue; or considering criteria like environmental justice. Furthermore, 
controversy created by a few loud voices may mask more salient views held by the 
‘silent’ majority. 
 

                                                                                                                                                 
maintain copies of all applications, documents issued by it, documents sent to statutory consultees and 
records of convictions to which the public are to have reasonable access. 
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The decision to exceed the regulatory minimum will also be determined by organisational 
priorities, resource availability and corporate culture. Good practice suggests the decision 
should be made at the local level, but using corporately agreed principles. SEPA differs 
from other agencies (Environment Agency, Scottish Water, UKAEA) in not having 
dedicated outreach officers for these processes. There is also a tension between the aims 
of effective regulation for a single licence (proportionate, equitable, predictable, ensures 
environmental quality) and the overall remit of SEPA, which includes a statutory 
responsibility for sustainable development and a commitment to an engaged and 
proactive citizenship.  In general, it is appropriate for SEPA to focus on proactive 
provision of information and well-run consultation processes for specific regulatory 
regimes rather than open-ended participatory processes. Proactive information provision 
and well run consultations should contribute to better decisions, less resistance to 
decisions and educated, active citizens. However, poorly-run processes will increase 
public distrust of regulators. 

Summary Recommendations 
SEPA should therefore consider three areas:  

• When and how to work beyond the statutory minimum 
• How best to run such processes if such a decision is made 
• Where further research is required.  

 
SEPA Internal Policy2

• Develop a corporate set of principles regarding public involvement (see 
references e.g. Environment Agency), including transparent criteria for choosing 
when to exceed minimum regulatory requirements 

• Develop a tool-kit of various techniques to be used as part of a well-defined 
process where each technique is suitable for the particular goal at that stage 

• Develop a guide to public involvement in regulatory decision making for the 
public 

• Adopt a consistent approach across all regulations and media where possible 
• Develop and implement a diversity and access policy (different languages, 

different formats) for communications 
• Develop electronic versions of public registers with a common access portal on 

the web 
• Consider how to make web and public register a ‘one stop shop’ with better links 

to FAQs, example previous consultation responses and example decision 
documents 

• Ensure staff understand what terms regarding public involvement mean and their 
implications3 

• Ensure that staff understand that public involvement in regulatory decision 
making is more than managing public relations 

                                                 
2 Wherever possible, the development of the principles and toolkit should be done collaboratively with 
members of the public, rather than an exclusively internal process. 
3 Note that the glossary provided in the Annex Seven is a legal glossary of terms that do not always fit with 
the way terms are used in good practice guidance documents or in practice.  
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• Ensure staff know and understand the legal requirements to consult or involve the 
public in decision making across the regimes they work with and are updated as 
changes to regimes are introduced 

• Develop a process for capturing4 and analysing consultation responses, including 
how DPA, FOI, EIR affect the way data is collated and stored 

• Develop a process for communicating the decision and how the decision was 
made 

• Develop a learning network to draw on existing skills within the organisation and 
pool experience 

• Monitor and evaluate public involvement processes - then implement the lessons 
learnt 

• Respect people’s right not to participate in a particular formal process – this does 
NOT mean they are not interested or affected by the issues 

• Reflect on why people may distrust the agency and learn from past experiences 
• Sustain commitment to future processes by acting on expressed concerns and 

communicating contributions were used. 
 
Running Processes 

• Clarify the decision making process, including the boundaries of what can be 
considered, and communicate this at the start of the process 

• Ensure all participants have the capacity to participate as equals 
• Communicate why a particular approach, or rung of the ladder, has been chosen 
• Make it easier for the public to get involved (e.g. sending documents on the public 

registry to them or placing documents in local centres) 
• If using methods that restrict numbers, use stakeholder analysis to recruit 

participants according to appropriate criteria and communicate the reasons for the 
selection 

• Recognise the potential drawbacks in depending on elected bodies and 
community councils as sole representatives of community opinion 

• For written information provision, pilot printed and electronic information on 
non-SEPA staff 

• For face-to-face techniques, establish agreed process rules and use professional 
facilitators and/or trained project officers to enforce them 

• Plan and budget for implementation of solutions arising from public involvement, 
including building and supporting partnerships and networks 

• Communicate the final decision directly to participants and explain how the 
decision was made.  

 
Further Research: 

• Interview participants in past processes for their evaluation of good practice and 
how they could participate more effectively 

• Interview non-participants to find out what the public think and how/if they want 
to be involved in future 

                                                 
4 For example, the public might expect views aired at meetings or informally to officers to be taken into 
account in decision making and may not submit a formal written consultation response. 
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• Additional interviews with agency staff to improve analysis of why and how 
statutory requirements are exceeded 

• Interview applicants about their perspectives on public involvement in regulatory 
decision making, particularly with regard to policies on when and how to exceed 
statutory requirements 

• Development of a decision making process for exceeding statutory requirements, 
taking into account the benefits of increased public involvement and any costs 
borne by the agency and/or the operator 

• Compare and contrast regulatory requirements under planning type processes with 
those under regulatory decision making processes to establish possibilities for 
harmonizing consultation and participation processes across all decision making 

• Develop a flow chart of decision making processes illustrating how processes are 
related, which are integrated and which are similar 

• Undertake an external evaluation of SEPA’s current web site and future plans for 
expansion to ensure adequate accessibility. 
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