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Agency Board Meeting
24 November 2015

Board Report Number: SEPA 43/15

Proposed New SEPA Enforcement Policy

Summary: At the end of last year the Agency Board approved a proposed new
SEPA Enforcement Policy for the purposes of external and internal
consultation. The formal consultation on the proposed Policy
(Appendix 1) was completed last month. There was strong support
for the proposed Policy and the Agency Board is now asked to give
formal approval to this Policy.

Risks: There are risks associated with the implementation of the new
approach to enforcement including the implementation of new
enforcement tools. These risks are being managed as part of that
implementation. It is important that staff involved in enforcement
clearly understand the intent of the Policy and how it fits with SEPA’s
overall regulatory approach. This will be built into awareness-raising
and training for staff and there has already been significant internal
staff consultation and engagement on the proposed new Policy.

Resource and
staffing
Implications:

No resource implications specific to this proposed new Policy.

Equalities: Not specific to this policy.

Environmental and
Carbon Impact:

N/A

Purpose of the
report:

For approval.

Report Author: Bridget Marshall, Head of Operations Legal
Jo Green, Head of Change
Terry A’Hearn, Chief Executive Officer

Appendices: Proposed SEPA Enforcement Policy
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Proposed New SEPA Enforcement Policy

1. Introduction

1.1 At the end of last year the Agency Board approved a proposed new SEPA
Enforcement Policy for the purposes of external and internal consultation. The formal
consultation on the proposed Policy (Appendix 1) was completed last month. There
was strong external and internal support for the proposed Enforcement Policy and the
Agency Board is now asked to give formal approval to this Policy.

2. Background

2.1 The proposed new Enforcement Policy supports implementation of a new and more
effective approach to enforcement, enabled by the Regulatory Reform (Scotland) Act
2014. It will help us to change the behaviour of those who continue to perform poorly
or ignore their responsibilities. It will also help us tackle non-compliance at an earlier
stage before it becomes entrenched. This is set against the approach we already take
to engage, encourage and inform those who are subject to environmental legislation,
so as to secure compliance. It is also against a backdrop of increasing recognition
amongst many businesses of the value of compliance and good environmental
practice in delivering outcomes not just for the environment but for communities and
their business.

2.2 The Enforcement Policy is part of a formal framework that needs to be in place before
we can start using the new enforcement measures under the Act. This work is being
developed as part of our joint Better Environmental Regulation agenda with Scottish
Government. The formal framework includes the Enforcement Order under the Act
which brings the tools into force, formal Guidelines from the Lord Advocate on the use
of the new measures and formal SEPA Guidance. The Enforcement Order has now
been signed off by the Minister. Work is also progressing by the Crown Office and
Procurator Fiscal Service in developing the Lord Advocate’s Guidelines and this
should be in place in the next few months. We also consulted on the new SEPA
Guidance at the same time as consulting on the proposed Enforcement Policy. The
stakeholder feedback on the Guidance was positive and made some suggestions for
some improvements. The final Guidance will be completed soon on the back of this.

2.3 The consultation on the proposed Enforcement Policy demonstrated strong internal
and external support. There were 26 responses from external stakeholders. A short
overview of the feedback will be presented to the Agency Board at the meeting and a
factual report on the findings of the consultation will be published.

3. Recommendations

3.1 The Board is asked to approve the new SEPA Enforcement Policy

Bridget Marshall, Head Of Operations Legal
Jo Green, Head of Change
Terry A’Hearn, Chief Executive Officer

November 2015
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Appendix 1

THE SCOTTISH ENVIRONMENT PROTECTION AGENCY’S ENFORCEMENT POLICY

Introduction to enforcement policy

The purpose of this policy is to ensure that SEPA staff, those we regulate and other stakeholders are
aware of the general intent and principles underpinning our approach to enforcement action.

Enforcement action is only one tool in a package of measures which SEPA can deploy, often in partnership
with others, to achieve positive outcomes for Scotland’s environment, economy and communities. Where
there is non-compliance our experience is that most of those we regulate respond to our advice and
guidance and come into compliance. Many are also increasingly recognising the value of compliance and
good environmental practice in delivering outcomes not just for the environment but for their business
and the communities they operate in. In view of this, advice and guidance will continue to be our
main route to securing compliance. However, there will be circumstances where it is appropriate for
us to take enforcement action. Where appropriate, we will also liaise with other authorities to ensure
compliance and to play our part in combating wider criminality (e.g. Police, Crown Office and Procurator
Fiscal Service, Health & Safety Executive, Local Authorities, Revenue Scotland, HM Revenue & Customs).

Our enforcement policy

Our statutory purpose is to protect and improve the environment (including managing natural resources

in a sustainable way) and, so far as not inconsistent with that, to contribute to improving the health and

wellbeing of people in Scotland, and achieving sustainable economic growth. Enforcement action will be

carried out in that context as part of a broader, evidence-based approach to regulation.

The intent behind enforcement action we do take will be to:

 secure compliance and change the behaviour

 stop or reduce the risk of harm arising from the non-compliance to an acceptable level

 ensure restoration and remediation of the environment

The form of enforcement action, alone or in combination, which we use will differ depending on the
particular nature of the non-compliance, the harm caused and the history of the responsible person in
question, including any wider criminality. We are therefore not restricted to taking the least formal
enforcement action in the first instance.

We will also consider what immediate action is needed to protect the environment.

Given the focus on behaviour change we will place an emphasis not just on stopping the offending and

securing compliance but also on deterring future non-compliance, including the removal of financial

benefit gained from illegal activity.

Our approach to enforcement will be underpinned by the five principles of better regulation i.e.
proportionality, accountability, consistency, transparency and targeting plus a sixth principle of
taking a timely approach. These principles in the context of enforcement are described in more detail in
the appendix to this enforcement policy. Further detail of how we will use enforcement action is also set
out in our guidance on the use of enforcement action.

.
This enforcement policy also aligns with the intent of the Scottish Regulators' Strategic Code of
Practice.

http://www.gov.scot/Resource/0046/00467429.pdf
http://www.gov.scot/Resource/0046/00467429.pdf
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APPENDIX TO ENFORCEMENT POLICY

Proportionality
We will normally seek to use a type of enforcement action that is proportionate to the significance of the
offence, the level of environmental harm, the impact on communities or the level of financial benefit
arising from the offending. We will apply the Lord Advocate’s Guidelines when deciding whether it is
appropriate for us to use fixed or variable monetary penalties or enforcement undertakings in response to
non-compliance. For the most serious offending, we will normally submit a report to the Crown Office and
Procurator Fiscal Service (COPFS) for consideration of prosecution.

Consistency
We aim to ensure there is a consistency of approach to enforcement by taking a consistent approach to
decision making. However, because we consider the individual circumstances of each case when taking
enforcement action, particularly where we are aiming to change behaviour, the enforcement action we
take will depend on those case-specific circumstances. The enforcement action we take in relation to one
operator in order to change their behaviour may be different to the enforcement action we take in relation
to another operator.

Accountability
All enforcement decisions made by us are made with an appropriate level of oversight within the
organisation. We will record decisions to take enforcement action and retain records of all enforcement
action taken by us with the exception of advice and guidance. There are usually legislative arrangements
in place for appeals against enforcement action taken by us. We are also accountable to government in
respect of enforcement action taken by us.

Transparency
If we take enforcement action, we will specify in writing what the non-compliance is and, where
appropriate, anything that needs to be done to achieve compliance, together with a timescale. We will
also, where appropriate, explain the consequences of non-compliance, and any arrangements that are in
place to appeal against our decision to take enforcement action. We will publicise where we use
enforcement action with more significant consequences, such as successful prosecutions resulting from
reports we make to COPFS, fixed and variable monetary penalties, and enforcement undertakings, where
we are permitted to do so. Where permitted, we may publicise the use of enforcement action in other
circumstances to achieve specific outcomes.

Targeting
We will use different types of enforcement action, as part of an evidence-based and intelligence-led
approach to regulation, to achieve positive outcomes related to the protection and improvement of the
environment and the wellbeing of Scottish communities (including tackling wider criminality). Where
enforcement action is required we will use the enforcement action(s) that is most appropriate at achieving
these outcomes, without being restricted to less formal enforcement action in the first instance.

Timely Application
We will endeavour to take appropriate enforcement action at the earliest practicable time to respond to
non-compliance or environmental harm before it becomes chronic or persistent or established as a
behaviour and, where possible, to achieve a lasting solution. We will normally allow a short period of time
to comply, but will not normally delay enforcement action while non-compliance continues.


